Congress of the Bnited States
Bouse of Representatives
Tashington, B.C, 20515

January 29, 2004

The Honorable Joseph E. Schmitz
Inspector General

Department of Defense

The Pentagon

Washington, DC 20301

Dear Mr. Schmitz;

We are writing to ask you to investigate whether Jon Dolan, a member of the Missouri
National Guard who is also a Republican state senator in Missouri, has received special
treatment from the Department of Defense (DoD).

There are explicit rules prohibiting National Guard members who are called to active
duty from participating as federal, state, and local officeholders. Despite these rules, Mr. Dolan
sought permission to return to Missouri to vote in a closely contested effort to override the
governor’s veto of legislation authorizing citizens to carry concealed weapons. Mr. Dolan was
expressly advised by the adjutant general for the Missouri National Guard, who is the senjor
National Guard official in the state, as well as by other military officials, that he would be in
violation of military regulations if he voted in the legislature, Nonetheless, Mr. Dolan 1gnored
their warnings and cast what proved to be the deciding vote to override the govemor’s veto.

The U.S. Southern Command (SOUTHCOM) conducted a three and a half-month
investigation into Mr. Dolan’s actions, This investigation found that Mr. Dolan had been
advised that his actions were in violation of military regulations and recommended that Mr.
Dolan “be relieved of his command and demobilized immediately.” However, DoD i gnored this
recommendation and gave Mr. Dolan only a letter of admonition as punishment.

Some may debate the merits of the prohibition against active duty service members
participating as officeholders. However, there should be no debate about the need to enforce
military regulations evenhandedly once they are adopted, regardless of their merits. Many active
duty members of the National Guard serving in Iraq and elsewhere are making enormous
sacrifices, missing the births of their children or the funerals of their parents. Military
regulations do not permit these guardsmen to return home until their period of service is
completed. It is unfair to them -— and it dishonors the sacrifices they make — if politicians like
Mr. Dolan are allowed to flout the rules with virtual impunity.

For these reasons, we are requesting that you investigate whether Mr. Dolan has been the
recipient of special treatment, either in the handling of his initial leave request or in the decision
to ignore the recommendation of SOUTHCOM and sanction him only with a letter of reprimand.
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Background

This incident involves 10 U.S.C. § 973(b), which states that “a reserve officer of an
armed force serving on active duty under a call or order to active duty for a period in excess of
270 days . . . may not hold or exercise, by election or appointment, the functions of a civil office
in the government of a State.” According to the legislative history, the provision “does not
permit any officer holding a civil office while serving on active duty to exercise any activities
associated with that office while on active duty.” This provision is implemented in DoD
Directive 1344.10, which states that “no member on [active duty) may hold or exercise the
functions of civil office . . . [i]n the government of a State.™

According to the SOUTHCOM report, Mr. Dolan was called to active duty in the Army
National Guard on August 8, 2003, and was assigned to Guantanamo Bay (GTMO).> The order
activating Mr. Dolan’s unit was for a period of up to one year, and thus, 10 US.C. § 973(b) and

Senate. Despite the fact that GTMO required service members to be there for 60 days before
being granted leave, Mr. Dolan’s request was approved by his immediate supervisor, Lt. Col,
Pamela Hart, who was aware of the purpose of the Jeave, *

Mr. Dolan traveled to Missouri by commercial and private planes paid for in part by the
Missouri Republican Party. Upon Mr. Dolan’s arrival in Missouri, Brig. Gen. Dennis Shull, the
adjutant general for the Missouri National Guard and Mr. Dolan’s military superior, warned him
that “he would be in violation of Army regulations if he voted in the senate session.”
Specifically, Mr. Dolan was told that he would be in violation of DoD Directive 1344.10.

Mr. Dolan indicated his belief that the DoD directive did not apply to him because he had
not yet served on active duty for 270 days. He noted that his “legal counsel” had advised him
that he could participate in the vote but then admitted that he only had consulted with “a senate

' Sen. Rep. No. 50, 106™ Cong,, 1°t Sess., 302 (May 17, 1999),

? Department of Defense Directive, No. 1344.10 (June 15, 1990). The prohibition is
further implemented in Army Regulation 600-20 (May 13, 2002).

3 Report of Proceedings by Investigating Officer/Board of Officers (copy is enclosed).

* Lt. Col. Hart said “she granted the exception given the importance of what Dolan
wanted to do in Jefferson City.” Even Lt. Col. Hart recognized the unusual nature of the request:
“It’s not something that happens often, and I have never seen it happen.” Military Made Rare
Exception to Grant Leave for Foe of Veto, St. Louis Post-Dispatch (Sept. 12, 2003).

* Report of Proceedings by Investigating Officer/Board of Officers, supra note 3.
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attorney and an Army friend.”® Lt. Col. John Keller, the staff judge advocate for the Missouri
National Guard, also warned Mr. Dolan that it would be “improper for him to vote.” In
addition, Lt. Col Michael Boehman, the GTMO staff judge advocate, tried unsuccessfully to
mform Mr. Dolan that voting in the state senate would violate Army regulations.

Mr. Dolan proceeded to vote in the Missouri Senate on September 11, 2003, including
casting the deciding votes on a bill to allow Missouri residents to carry concealed weapons and a
bill protecting gun makers from lawsuits. After Mr. Dolan returned to GTMO on September 16,
2003, he was again informed that “his actions were in direct conflict with DoD Directive
1344.10 and applicable Army Regulations.”®

After a three and a half-month investi gation, the SOUTHCOM report found: “Major
Dolan chose to disregard the advice of the State AG [adjutant general] and executed his duties ag
a Missouri state senator. As commander of the 70" MPAD [Mobile Public Affairs Detachment],
Major Dolan must realize that his actions have a direct impact on the unit and soldiers assj gned
to that unit.”® The SOUTHCOM report noted that “it is clear that the AG made him aware of the
directive once he arrived in Missouri” and thus “Major Dolan could have chosen not to
participate in the senate session.”'® The SOUTHCOM investigating officer concluded: “In view
of Major Dolan’s actions before, during, and after the vote, I recommend that he be relieved of
his command and demobilized immediately.”'!

The SOUTHCOM report was forwarded to Brig. Gen. Michael R. Lehnert, SOUTHCOM
chief of staff, who wrote that he did not have the authority to relieve Mr. Dolan of his command
but that the report would be forwarded to Mr. Dolan’s commander at GTMO for “whatever
action, if any, he deems appropriate.”'? However, the recommended punishment was not
implemented. Instead, Mr. Dolan was given only a slap on the wrist — a letter of admonition.
Mr. Dolan will thus be able to remain in the National Guard and presumably can be called up for
active duty in the future.

81d
T1d.
51d.
*Id.

' Jd. The SOUTHCOM findings that Mr. Dolan was aware that he was violating the law
directly contradict statements from a SOUTHCOM spokesman that “[tjhere was no deliberate
misconduct. There was probably a misinterpretation of the regulations. It was a mistake.” Sen.
Dolan Gets Light Penalty Jor Leaving Guard Duty to Vore, St. Louis Post-Dispatch (Jan. 6,
2004).

1 Report of Proceedings by Investigating Officer/Board of Officers, supra note 3.
12
Id.
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Request for Investigation

We are troubled that the recommendations of a three and a half-month investigation have

violation of the law.

For these reasons, we ask that you open an investigation into how the DoD has handled
Mr. Dolan’s case. Specifically, we request that you investigate:

®  Whether Mr. Dolan’s commanding officers at GTMO exceeded their authority or
discretion in approving his leave request;

® Whether any political pressure was applied to DoD, SOUTHCOM, or GTMO to grant
leave to Mr. Dolan in order to participate in the Missouri Senate;

* Whether any political pressure was applied to DoD, SOUTHCOM, or GTMO to impose a
punishment on Mr. Dolan different than what was recommended in the SOUTHCOM
investigative report;

® Whether Mr. Dolan violated any military regulations or directives by rejecting the legal
advice of his military superior, the Missouri adjutant general;

* Whether a serviceman who knowingly defies a military regulation in order to return
home for the birth of his child would receive the same punishment that Mr. Dolan
received; and

*  Whether a serviceman who knowingly defies a military regulation in order to retum
home to care for a dying parent would receive the same punishment that Mr. Dolan
received,

We are also concerned that another aspect of the SOUTHCOM report has been ignored.
In addition to recommending that Mr. Dolan be relieved of his command, the report
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the functions of their civil offices, including running for reelection and introducing legislation."
We request that you investigate whether the SOUTHCOM directive has been implemented and if
so, whether it is being followed.

We ask that you notify us by February 5, 2004, as to whether you will investigate this
matter. If you have any questions about this request, you can contact Chris Lu on Rep.
Waxman’s staff (225-5420), Michele Bogdanovich on Rep. Clay’s staff (225-2406), or Sean
Kennedy on Rep. Gephardt’s staff (225-2671).

Sincerely,
Henry A. Waxman Wm. Lacy Clay Richard A. Gephardt
Ranking Minority Member Ranking Minority Member Member of Congress
Committee on Government Subcommittee on Technology,
Reform Information Policy,

Intergovernmental Relations
and the Census

Committee on Government
Reform

Enclosure

** Rules for Public Officials in Military Cause Confusion, Associated Press (Jan. 16,
2004).
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